HEADS OF TERMS 
OF THE CONCESSION AGREEMENT 
RELATING TO 
JOMO KENYATTA INTERNATIONAL AIRPORT 


between 


the Kenya Airports Authority 
(as Grantor) 


and 


Adani Airport Holdings Limited 
(as Project Proponent) 


dated [+] 2024 


Note: These Heads of Terms set out the main provisions of the concession agreement (the 
"Concession Agreement") which Kenya Airports Authority ("KAA" or the "Grantor") may 
be willing to enter with a special purpose company to be incorporated under the laws of 
Kenya (the "Concessionaire") by Adani Airport Holdings Limited ("AAHL" or the "Project 
Proponent") in connection with the contemplated modernisation and expansion of Jomo 
Kenyatta International Airport ("JKIA" or the "Airport") in Nairobi, Kenya (the "Project"). 


These Heads of Terms are not exhaustive nor are intended to be legally binding between 
the Parties. Nothing in these Heads of Terms constitutes a commitment by KAA, the 
Government of Kenya (the "GoK") or any other public authority to negotiate or enter into 
the Concession Agreement or any other legally binding agreement with the Concessionaire 
or AAHL in relation to the Project, and KAA reserves the right, in its absolute discretion and 
with no any liability whatsoever, to suspend or terminate at any time any negotiation or 
discussion with AAHL in connection with the Project, and generally to take any action or 
decision in respect of the procurement or development of the Project. 


Without limiting the foregoing, these Heads of Terms and the negotiation and execution of 
the definitive Concession Agreement and any other legally binding agreement in respect of 
the Project remain subject to completion by KAA and other relevant authorities to their 
satisfaction of due diligence in respect of AAHL and the issuance of all approvals and 
authorisations and satisfaction of all conditions required pursuant to applicable laws. 


These Heads of Terms are strictly confidential and may not be disclosed by either Party 
unless as strictly required by applicable laws (including any mandatory disclosure rule of a 
relevant national stock exchange) or for the sole purpose of engaging with potential 
financial institutions and lenders in connection with the financing of the Project (subject to 
those financial institutions and lenders being made aware by the disclosing party of the 
confidential nature of these Heads of Terms and undertaking in writing to keep these Heads 
of Terms strictly confidential prior to such disclosure). 


Unless otherwise agreed pursuant to the terms of the Concession Agreement, AAHL is solely 
responsible for all costs and expenses it incurs in connection with the review, negotiation 
and execution of the Heads of Terms and/or the Concession Agreement, including, without 
limitation, all costs incurred in connection with providing information requested by KAA or 
any other authority, attending meetings, conducting due diligence, preparing and 
negotiating any documents of any nature and generally carrying out any development 
activity in relation to the Project, and under no circumstances shall KAA, the GoK or any 
other public authority or any of their advisers be liable for any such costs or expenses borne 
or incurred by AAHL or any of its advisers or potential or actual funders or their advisers. 
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2. GENERAL 


Parties 


Definitions and 
interpretation 


(a) Kenya Airports Authority ("KAA" or the "Grantor"); 
and 


(b) the special purpose company to be incorporated by 
Adani Airport Holdings Limited ("AAHL" or the 
"Project Proponent") under the laws of Kenya (the 
"Concessionaire"). 


Capitalized terms used herein will, unless otherwise 
defined, have the meaning set out in APPENDIX 1.. 


4. TERM AND CONDITIONS PRECEDENT 


Entry into force 


Term 


Conditions 
Precedent 


Subject to Section , the Agreement shall enter into full force 
and effect on the date of its execution by all Parties (the 
"Signing Date") and shall remain in full force and effect 
until the end of the Concession Period, unless terminated 
prior to such date in accordance with the provisions of the 
Agreement. 


The Concession Period shall start from the Effective Date 
and shall expire on the date falling thirty (30) years from 
the Effective Date. 


The rights and obligations of the Parties under the 
Agreement shall be conditional upon the satisfaction of the 
Conditions Precedent listed below. All Conditions 
Precedent shall be satisfied within [six (6) months] from 
the Signing Date (the "CP Satisfaction Longstop Date") 
by the Party whose name is indicated between brackets 
for each Condition Precedent: 


(a) obtaining all Permits which are required in 
relation to the Project for the Concessionaire to 
perform its obligations starting from the Effective 
Date; [Concessionaire] 


(b) Financial Close under the Financing Agreements 
has occurred; [Concessionaire] [Note: it is understood 
that AAHL requests to be able to start the works from 
the Effective Date without having achieved financial 
close, and fund the costs through equity only. This 
may be acceptable subject to (i) the concessionaire 
being required to achieve financial close by a 
longstop date (to be defined) (ii) the debt-to-equity 
ratio being complied with at Financial Close and (iii) 
failure to reach Financial Close by that longstop date 
is a concessionaire's event of default entitling KAA to 


terminate the agreement. ] 


— 


c) delivery to the Grantor of the Completion 
Security and the Performance Security; 
[Concessionaire] 


(d) delivery to the Grantor of copies of the 
insurance policies required as per the Agreement; 


(e) delivery by the Concessionaire to the Grantor of 
the following: [Concessionaire] 


(i) draft Strategic Plan; 
(ii) Environmental Management Plan; 
(iii) Airport Manual including operational 


procedures and maintenance manual; 


(iv) Safety Management System Manual; 
(v) Security Management Manual; 
(vi) Emergency Plan; 


(vii) [initial Airport Master Plan]; 
(viii) Operation & Maintenance Manual; 


(ix) Environmental and Social Assessment; 


(f) [signature by both Parties of the Lease]; 
[Concessionaire and Grantor] 


(g) signature by both Parties of the Direct 
Agreement; [Concessionaire and Grantor] 


(h) [issuance by the Gok of the Letter of Support 
[on terms substantially equivalent to the terms of the 


template attached in APPENDIX _5.]] /Note: draft of 
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to the Heads of Terms or to the CA] 


(i) [any change to Applicable Law required so that 
the Concessionaire is able to collect the Airport 
Charges through IATA Clearing House (or any other 
clearing and settlement mechanism agreed by the 
Parties), is in full force and effect;] [Grantor] [Note: 


The date on which all Conditions Precedent have been 
satisfied shall be the "Effective Date". 


Failure to satisfy If all Conditions Precedent are not satisfied by the CP 

the Conditions Satisfaction Longstop Date, the Parties shall promptly 

Precedent meet to discuss how to satisfy the outstanding Conditions 
Precedent. If within [sixty (60) days] of the CP Satisfaction 
Longstop Date, the outstanding Conditions Precedent have 
not been satisfied and the Parties have not agreed to 
extend the CP Satisfaction Longstop Date for satisfaction 
of the outstanding Conditions Precedent, then: 


(a) if the only outstanding Conditions Precedent are 
those for which the Concessionaire is responsible, or 
for which both Parties are responsible and failure to 
satisfy such Conditions Precedent is attributable to 
the Concessionaire, the Grantor shall be entitled to (i) 
terminate the Agreement and (ii) draw on the 
Development Security for its full amount; or 


(b) if the only outstanding Conditions Precedent are 
those for which the Grantor is responsible, or for 
which both Parties are responsible and failure to 
satisfy such Conditions Precedent is attributable to 
the Grantor, (i) either Party shall be entitled to 
terminate the Agreement and (ii) the Grantor shall 
return the Development Security to the 
Concessionaire, 


and no Party shall otherwise have any liability to the other 
Party in connection with the termination of the Agreement. 


TRANSITION PERIOD 


8155 


Initial Transfer 


Interim 
Management 


Immediately after the Effective Date, the Parties shall meet 
and comply with their transfer obligations in order to 
complete the initial transfer of assets and liabilities of the 
Airport Business from the Grantor to the Concessionaire 
(the "Initial Transfer"). The date on which the Initial 
Transfer is completed shall be the "Commencement 
Date". 


The Grantor and the Concessionaire shall exercise 
reasonable endeavours to complete the Initial Transfer (and 
therefore that the Commencement Date occurs) as soon as 
possible after the Effective Date and in any event no later 
than [*] following the Effective Date. 


From the Signing Date until the Commencement Date (the 
"Transition Period"), the Grantor shall not: 


(a) vary or terminate any Material Transferred Contract; 
(b) enter into any new Material Contract; 


(c) assign, mortgage, pledge, dispose of, sell or 
encumber any Material Asset; 


(d) increase the salaries or benefits of any JKIA Employee 
or increase the number of the JKIA Employees (unless 
where legally or contractually obliged to do so); or 


(e) adopt or amend any _ bonus, profit-sharing, 
compensation, severance, termination, pension, 
retirement or deferred compensation of any JKIA 
Employee, or increase the compensation or fringe 
benefits of JKIA Employee or pay any benefit not 
required by any existing plan or arrangement (unless 
where legally or contractually obliged to do so), 


(each a "Reserved Discretion"), 


in each case without the prior written consent of the 
Concessionaire provided that the Concessionaire shall not 
be entitled to withhold its consent to a Reserved Discretion 
if it can demonstrate that such Reserved Discretion would 
cause the Concessionaire to incur additional costs in excess 
of USD [*] in aggregate, and if so the Grantor may only 
proceed with the Reserved Discretion if it compensates the 
Concessionaire for the amount of additional costs incurred 
in excess of the abovementioned threshold. 
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JKIA Employees 


Material loss or 
damage during 
the Transition 
Period 


The Concessionaire shall take all requisite steps during the 
Transition Period and shall work diligently with the Grantor 
to ensure that the Concessionaire shall be ready and able 
to operate and manage the Airport in accordance with the 
Agreement as from the Commencement Date with a 
smooth, efficient and safe transition of responsibility. 


During the Transition Period, the JKIA Employees will 
remain employed by the Grantor. 


Upon the Commencement Date, the JKIA Employees shall 
be transferred to the Concessionaire. 


The Agreement will further set out the terms and conditions 
pursuant to which the JKIA Employees will be transferred to 
the Concessionaire. 


In the event of any material loss, damage or destruction to 
any Material Asset occurring during the Transition Period, 
the Owner shall restore the affected Material Asset prior to 
the Commencement Date and shall for the avoidance of 
doubt retain all rights to seek indemnity and compensation 
from third parties and any insurance provider. 


8. GRANT OF CONCESSION 


Grant 


The Grantor will grant to the Concessionaire for the 
Concession Period the exclusive right to (a) carry on the 
Airport Business, (b) administer, manage, improve and 
maintain the Airport, both airside and landside, (c) carry 
out the Works Programme and (d) collect and retain the 
Aeronautical Revenues and Non-Aeronautical Revenues, in 
each case in accordance with the terms and conditions of 
the Agreement, Applicable Laws and Good Industry 
Practice. 


10. INDEPENDENT ENGINEER 


Independent 
Engineer 


The appointment procedure and terms, and the scope of 
works of the Independent Engineer will be set out in the 
Agreement. All fees, costs, charges and expenses payable 
to the Independent Engineer shall be borne in equal shares 
by the Grantor and the Concessionaire. 


12. SITE AND OWNERSHIP 
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Airport Site 


Disclosed Data 
and project risks 


The Grantor shall grant to the Concessionaire, at its own 
costs, risks and responsibility as from the Commencement 
Date and for the entire Concession Period the exclusive 
right to occupy, use and peacefully enjoy the Airport Site 
[pursuant to the terms of the Lease]. 


Subject to the exercise of the Reserved Activities, the 
Concessionaire shall ensure the protection and security of 
the Airport Site in accordance with Applicable Law and 
Good Industry Practice and shall not use the Airport Site for 
any purpose other than the implementation of the Project. 


The Concessionaire acknowledges that the Airport Site and 
the Concession Assets are owned by Gok or KAA and that it 
shall have no right of property or ownership over the 
Airport Site or the Concession Assets. The Concessionaire 
shall not create or permit to subsist any security interest 
over the whole or any part of the Airport Site or the 
Concession Assets. 


Except as expressly set out in the Agreement, the 
Concessionaire shall assume all risks in respect of or 
connection with the Airport Site, including (i) any Pollution 
Event, (ii) any geotechnical, geological, hydrological, 
meteorological, atmospheric and other condition inherent 
to the Airport Site, including any structure or other thing 
on, above or adjacent to, or under the surface of the Airport 
Site and (iii) the existence, location, condition or availability 
of any utility infrastructure or supply within the Airport Site; 
the Concessionaire shall not be entitled to make any claim 
against the Grantor, and the Grantor shall have no liability 
whatsoever, ariSing out of or in connection with such risks. 


The Grantor shall not be liable to the Concessionaire in 
respect of any inaccuracy, error, omission, unfitness for 
purpose, defect or inadequacy of any kind whatsoever in 
the Disclosed Data. 


The Grantor gives no warranty or undertaking that the 
Disclosed Data represents all of the information in its 
possession or power relevant or material to the Project or 
the obligations undertaken by the Concessionaire under the 
Agreement. The Grantor shall not be liable to the 
Concessionaire in respect of any failure to disclose or make 
available (whether before or after the execution of the 
Agreement) to the Concessionaire any _ information, 
documents or data, nor to keep the Disclosed Data up to 
date, nor to inform the Concessionaire (whether before or 
after execution of the Agreement) of any inaccuracy, error, 
omission, unfitness for purpose, defect or inadequacy in the 
Disclosed Data, except in the case of fraud or wilful 
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Grantor’s 
Obligations 


Environmental 
and Social Impact 
Assessment 


misconduct. 


Without prejudice to any provision contained in the 
Agreement, the Concessionaire shall be deemed to (i) have 
completed, prior to the execution of the Agreement, a 
complete and careful examination and evaluation of the 
Agreement (including its Schedules), the Airport Site as 
well as all the Disclosed Data, (ii) as a result have 
determined to its satisfaction the nature and extent of the 
difficulties, risks and hazards as are likely to arise or may 
be faced by the Concessionaire in the course of 
performance of its obligations under the Agreement and 
(iii) have accepted to assume such risks. 


The Grantor shall be responsible for and bear all costs and 
expenses related to: 


(a) acquisition by the Grantor or any Government Entity, 
as applicable, of full right, title and interest in land at 
the Airport Site; 


(b) obtaining any required "change in use" permissions 
from the relevant Government Entities; 


(c) obtaining vacant, peaceful and unencumbered 
possession of the Airport Site; 


(d) obtaining all necessary rights of way, way leaves and 
easement rights over the adjacent land for the 
purpose of the performance of the Concessionaire's 
obligations and the exercise of the Concessionaire's 
rights under the Agreement; and 


(e) any compensation to third parties incurred in the 
course of making the Airport Site available to the 
Concessionaire. 


As a Condition Precedent to the Effective Date, the 
Concessionaire shall, promptly after the Signing Date, and 
in close cooperation with the Grantor, arrange for the 
Environmental and Social Impact Assessment to be 
conducted by a technical consultant. 


The Environmental and Social Impact Assessment shall 
include a thorough analysis of the impacts identified, as 
well as more detailed mitigation measures shall be 
developed as detailed design progresses and shall be 
developed through consultation with both affected airport 
communities and other stakeholders as envisaged by 
EMCA, 2015 and shall comply with Performance Standards, 
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Applicable Laws and Good Industry Practice. 


Pollution Event Upon discovery of a Pollution Event on the Airport Site after 
the Commencement Date: 


(a) the Concessionaire shall as soon as _ practicable, 
provide the Grantor with all details of the Pollution 
Event and the proposed remedial works to remedy 
the Pollution Event (the "Remediation Works"), and 
an evaluation of associated costs if the Pollution 
Event is a Pre-Existing Environmental Condition; 


(b) the Concessionaire shall carry out, in consultation 
with the Grantor, the Remediation Works, it being 
specified that if the Pollution Event is a Pre-Existing 
Environmental Condition, the Remediation Works 
may only be carried out after the Grantor has 
approved the Remediation Works plan and the 
associated costs; and 


(c) The Grantor shall compensate the Concessionaire for 
all duly documented costs reasonably incurred in 
carrying out the Remediation Works if the Pollution 
Event is a Pre-Existing Environmental Condition, in 
accordance with and subject to the terms of Section 
below. 


Antiquities Any Antiquities shall remain the property of the Grantor or 
the GoK (as applicable). In the event of discovery of 
Antiquities on the Airport Site after the Commencement 
Date: 


(a) the Concessionaire shall immediately inform the 
Grantor and any other relevant Government Entity of 
such discovery, preserve the Antiquities and take 
such steps as the Grantor or any relevant 
Government Entity may require (including cessation 
of any works); and 


(b) If the Concessionaire incurs any reasonable costs as 
a direct result of compliance with the requirements of 
this Section, then the Concessionaire shall be entitled 
to compensation for such reasonable costs in 
accordance with and subject to the terms of Section 


below. 
14. OPERATION PERIOD 
General The Concessionaire shall carry on the Airport Business in 
Operation accordance with (i) the terms of the Agreement; (ii) 
Obligations Applicable Laws and Permits; (iii) Good Industry Practice; 
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Maintenance of 
the Concession 
Assets 


Performance 
Criteria and 
Damages 


Permits 


(iv) the terms of the insurance policies and (v) the terms of 
the Strategic Plan. 


The Concessionaire shall ensure at all times that the 
Concession Assets are kept in good repair and condition 
during the Concession Period and otherwise comply with 
the maintenance program to be prepared in accordance 
with APPENDIX 8.. 


The Concessionaire shall comply with the Performance 
Criteria set out in APPENDIX 7.. 


If, except for reasons due to Extension Events, the 
Concessionaire fails to maintain the Performance Criteria 
set out in the Agreement, the Concessionaire shall pay to 
the Grantor performance liquidated damages as set forth in 
the Agreement. 


The Grantor shall be entitled to draw upon the Performance 
Security for any failure of the Concessionaire to pay the 
performance liquidated damages when due. 


The Concessionaire shall obtain, maintain and renew, in a 
timely fashion, all Permits that may be required under any 
Applicable Law and in accordance with Good Industry 
Practice for maintaining its corporate existence and for the 
performance of its obligations under the Agreement. 


The Concessionaire shall bear all costs and expenses 
associated with obtaining, maintaining and renewing such 
Permits. 


The Grantor shall provide to the Concessionaire any 
reasonable administrative assistance as may be reasonably 
required in expediting the applications for, and issuance of, 
requisite planning and environmental Permits, application 
for which shall be submitted by the Concessionaire in his 
own name or for and on behalf of the Grantor or by any 
contractor in relation to the Project. 


16. RESERVED ACTIVITIES 


Reserved 
Activities 


The Concessionaire shall grant access, user, license, or 
lease rights to each Government Entity within the Airport 
Site free of charge, as required for the undertaking of the 
Reserved Activities. 


The Concessionaire shall ensure that the space allocated to 


any Government Entity engaged in the provision of a 
Reserved Activity shall be adequate for the effective and 
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16.3 


List of Reserved 
Activities 


Reserved 
Activities SLAs 


efficient performance of such Reserved Activities, and shall 
be at least equivalent to the space outlined in the 
Agreement. 


The Reserved Activities are those listed in APPENDIX 3.. 


The Concessionaire shall comply with the provisions of the 
Service Level Agreements entered into with the relevant 
Government Entities for the purpose of the Reserved 
Activities. 


The use of utilities shall be invoiced by the Concessionaire 
to the relevant Government Entities at cost. 


18. 


MONITORING AND PLANNING 


Strategic Plan 


Business Plan 


Airport Master 
Plan 


Prior to the [fifth (5")] anniversary of the Signing Date, and 
for each [five (5)] year period thereafter, the 
Concessionaire shall provide the Grantor with a new draft 
of the Strategic Plan covering the following [five (5)] years 
of the Concession Period. 


The Agreement will set out in details the required contents 
of the Strategic Plan. 


The Concessionaire shall submit to the Grantor as at the 
beginning of each Concession Year a plan setting out the 
detailed business and financial plans for the Airport 
Business over a rolling period of not less than [five (5)] 
complete Concession Years from the date of the plan (the 
"Business Plan"). 


The Agreement will set out in details the required contents 
of the Business Plan. 


[The Concessionaire shall develop an initial Airport Master 
Plan as a Condition Precedent to the Effective Date, taking 
the Grantor’s Master Plan as a reference document, 
incorporating its own development solution proposals to 
address the expected demand in compliance with the level 
of service, safety, security and operational performance 
and sizing requirements as specified in the Agreement. The 
Airport Master Plan will conform a long-term guide to 
development supporting the _ Aijrport's development 
strategy, indicating the level of investment required and 
underpinning a_ preliminary assessment of financial 


implications and strategies.] [Note: timing and level of 
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Monitoring, 
reporting and 
accounting 


Airport Forum 


The Concessionaire shall review and update the Airport 
Master Plan on a regular basis, no later than every [five (5)] 
years, or when significant changes in the Airport traffic 
demand occur, in order to ensure that future development 
plans reflect the latest market conditions, technological 
improvements and emerging industry trends. 


The Agreement will set out detailed obligations of the 
Concessionaire in respect of reporting, maintenance of 
records and accounting practices. 


The Concessionaire and the Grantor undertake to establish 
and hold Airport Forums in accordance with APPENDIX 10.. 


20. 


CONSTRUCTION 


Works - General 
obligation 


Works 
Programme 


Design 
Documents 
Review 


Monitoring of the 


Works 


The Concessionaire shall be responsible for carrying out 
and completing the development, design, financing, 
procurement, construction, installation and commissioning 
of the Works in a good and workmanlike manner with good 
quality new materials in accordance with (i) the Works 
Programme; (ii) the necessary Permits; (iii) all Applicable 
Laws; (iv) Good Industry Practices; (v) the terms of 
insurance policies; and (iv) the terms of the Agreement. 


The Works Programme shall comprise the Mandatory Works 
and Triggered Works listed in APPENDIX 4.. 


The Works Programme shall define, for each relevant 
portion of the Works, a Scheduled Works Completion Date 
by which that portion of the Works shall be completed. 


The Concessionaire shall submit to the Grantor and the 
Independent Engineer for approval all material drawings 
and other material construction documents prepared on its 
behalf relating to the design or development of the design 
of each part of the Works. The Agreement shall include 
timing of review by Grantor and procedure for comments 
and objections. The Independent Engineer will make 
decision in case of dispute. 


At the completion of each stage of major construction 
milestone identified in the Works Programme, the Grantor 
and the Independent Engineer shall have the right to 
provide comments/suggestions regarding the compliance 
of such completed portion of the Works with the 
Agreement, Applicable Law, Approvals and Good Industry 
Practice within [fifteen (15)] days from the date on which 
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Taking over of 
the Works 


Delay Liquidated 
Damages 


Enhancement 
Works 


the Concessionaire has given notice to the Grantor and/or 
the Independent Engineer of such completion. If the 
Grantor and/or the Independent Engineer make any 
comments, suggestions or modifications regarding any 
defects or deficiencies in the portion of the Works during 
that [fifteen (15)] day period, the Concessionaire shall be 
bound to make such modifications to the Works as are 
necessary and adequate to rectify such defects or 
deficiencies. 


Upon completion of Works, the Independent Engineer shall 
carry out the inspections of the Works and, if satisfactory, 
shall issue a_ certificate evidencing completion (the 
“Completion Certificate”). 


Except for reasons due to Extension Events, if the 
Completion Certificate is not issued on or prior to the 
Scheduled Works Completion Date for the relevant Works, 
the Concessionaire shall pay to the Grantor delay liquidated 
damaged of [USD [*] / an amount to be defined in the 
Agreement] for each day of delay or portion thereof, up to 
a maximum of [¢*] days, after which the Grantor may 
terminate the Agreement as a result of a Concessionaire 
Event of Default. 


The Grantor shall be entitled to draw upon the Completion 
Security for any failure of the Concessionaire to pay the 
delay liquidated damages when due. 


Throughout the Concession Period, the Concessionaire shall 
monitor and immediately notify to the Grantor upon 
occurrence of the following : 


(a) any failure to comply with the dimensioning 
parameters that will be set out in a schedule to the 
Agreement (the “Dimensioning Parameters”); and 


(b) when, at least one of the Dimensioning Parameters 
will not, or is likely not to be, complied with, within 
the next [2] years, 


(each, a “ Dimensioning Shortfall”). 


If a  Dimensioning Shortfall has occurred, the 
Concessionaire shall promptly, and in any case within [45] 
days from the date on which a Dimensioning Shortfall is 
notified (or, if applicable, from the date on which the expert 
decides that a Dimensioning Shortfall has occurred), submit 
to the Grantor for approval a plan (the “Enhancement 
Plan”) which shall: 
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Utilities 


(a) forecast the months during which the Dimensioning 
Parameters are not met (at any one or more times 
during such months), 


(b) include reasonable details of any works and facilities 
which shall be required for the purpose of remedying 
the Dimensioning Shortfall (the “Enhancement 
Works”), 


(c) include the programme for the carrying out of the 
Enhancement Works (the “Enhancement Works 
Programme”), and 


(d) demonstrate to the satisfaction of the Grantor and 
the Independent Engineer that the proposed 
Enhancement Works shall remedy the Dimensioning 
Shortfall. 


The Concessionaire shall (subject to section below) finance, 
or arrange for the financing of, the works set forth in such 
Enhancement Plan and shall carry out and complete the 
design, construction and installation of the Enhancement 
Works in a good and workmanlike manner with good quality 
new materials in accordance with: 


(a) the Enhancement Works Programme; 
(b) the necessary Approvals; 


(c) all Applicable Laws (including in relation to health 
and safety); 


(d) Good Industry Practice; 
(e) the terms of the Agreement; and 
(f) the terms of insurance policies. 


The Concessionaire shall not finance, or arrange for the 
financing of the works set out in any Enhancement Plan by 
way of any loan or debt instrument having a final maturity 
scheduled to occur after the expiration of the Concession 
Period without the Grantor's prior written approval. 


For the sake of clarity, nothing in this Section shall relieve 
the Concessionaire from its obligations (including paying 
liquidated damages for breach of performance) under the 
Agreement. 


Throughout the Concession Period, the Concessionaire 


Shall, at its sole cost and expense and in accordance with 
Applicable Law, make such arrangements with the 
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Capital 
Expenditure 
expiry 


on 


appropriate Government Entity or other third party, as the 
case may be, as may be necessary to supply and provide 
the Airport at all times with sufficient, reliable and safe (i) 
potable water, (ii) electric power, (iii) air conditioning, (iv) 
waste water treatment, (v) telecommunication services 
(fixed line and wireless) and (vi) waste disposal services, 
each such arrangement to include any _ infrastructure 
required for the delivery of the foregoing utilities and 
services within the boundaries of the Site. 


The Grantor shall provide assistance to the Concessionaire 
as may be reasonably required to procure from the 
relevant Government Entity the establishment or upgrade 
of utilities infrastructure outside of the boundaries the Site 
which may be necessary for the supply of the utilities for 
which the Concessionaire is responsible within the Site. 


[If the Concessionaire is required to mobilise additional 
debt or Equity to acquire, upgrade or replace Concession 
Assets in order to comply with its obligations under the 
Agreement and such debt or Equity which will not be fully 
repaid or amortised by the normal term of the Concession 
Period, and provided that such Concession Assets shall be 
transferred to the Grantor upon the expiry of the 
Agreement in accordance with the handback provisions of 
the Agreement, the Concessionaire shall upon expiry of the 
Concession Period be entitled to receive a compensation 
amount equal to the [net book value of such Concession 
Assets / the sum of outstanding debt and Equity as at the 


normal term of the Concession Period]. [Note: Subject to 
the resolution of outstanding issues on economic regulation 
principles, revenue/profit sharing, financing structure and 
financial model.] 

Notwithstanding the above, no compensation shall be 
made upon the normal term of the Concession Period in 
respect of any Capital Expenditure which (i) is not provided 
for in the Airport Master Plan approved by the Grantor or 


(ii) was otherwise made in the least [*] years of the 
Concession Period without the prior consent of the Grantor. 


21. 


SUBCONTRACTING AND HUMAN CAPITAL MANAGEMENT 


21.1 


Contracting 
standards 


The Concessionaire shall be entitled to subcontract the 
provision of any Airport Services and/or the Works provided 
that it complies with contracting standards to be set out in 
the Agreement and which shall include (without limitation): 


(a) the obligation of the Concessionaire to provide in any 
subcontractor or lease for the termination thereof or 
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21.2 


21.3 


Local content 


Human Capital 
Management Plan 
and Training 
Program 


the assignment thereof to the Grantor or the 
Grantor’s nominee at the Grantor's discretion and at 
no cost to the Grantor, upon the expiry or termination 
of the Agreement; 


(b) the consent of the Grantor prior to’ the 
Concessionaire entering into any subcontract or lease 
with an Affiliate; 


(c) the delivery by the Concessionaire to the Grantor of 
copies of material subcontracts or leases entered by 
the Concessionaire. 


Specific contracting requirements for certain Airport 
Services and/or Works will be set out in the Agreement. 


The Concessionaire shall comply with all Applicable Laws 
relating to the employment of Kenyan nationals and 
businesses in relation to the Airport Business as well as 
with any other local content requirement which will be set 
out in the Agreement. 


The Concessionaire shall prepare and implement a Human 
Capital Management Plan and a Training Program in 
accordance with requirements to be set out in the 
Agreement. 


23. 


FINANCIAL MATTERS 


Aeronautical 
Revenues & 
Airport Charges 


Non-Aeronautical 
Revenues 


Access Charges 
for ancillary 
services 


Subject to the other provisions of this Section 23., the 
Concessionaire shall be entitled to collect, receive and 
retain all Aeronautical Revenues during the Concession 
Period. 


The Airport Charges shall be set and adjusted in 
accordance with APPENDIX 6.. Airport Charges shall be 
approved in accordance with Applicable Laws. 


Subject to the other provisions of this Section 23. the 
Concessionaire shall be entitled to set, collect, receive and 
retain’ the Non-Aeronautical Revenues during the 
Concession Period. 


Access Charges shall be regulated in accordance with 
APPENDIX 6.. 
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Concession Fee 


Escrow Account 


Security 


The Concessionaire shall pay to the Grantor a Concession 
Fee comprising: 


(a) a fixed component [equal to/ calculated as follows]: 
[*];-and 


(b) avariable component calculated as follows: [¢]. 


Payment terms shall be agreed in the Agreement. 


All Gross Revenues shall be deposited into an account held 
in escrow by an independent escrow agent jointly 
appointed by the Parties (the "Escrow Account"). The 
operation and management of the Escrow Account shall be 
governed by an escrow account agreement to be entered 
into by the Parties and the escrow agreement no later than 
the Effective Date (the "Escrow Account Agreement"). 
The Parties shall undertake to negotiate in good faith the 
terms of the Escrow Account Agreement with the escrow 
agent, on the basis of key terms of the Escrow Account 
Agreement to be further set out in the Agreement. 


The Concessionaire shall deliver and maintain: 


(a) the Development Security in full force and effect from 
the Signing Date until the Effective Date, which shall 
be in an amount of [¢]; 


(b) the Completion Security in full force and effect from 
the Effective Date (or for Triggered Works, from the 
relevant Scheduled Works Start Date) until the Works 
Completion Date for the relevant Works as per the 
Works Programme, which shall be in an amount of 


[sh 


(c) the Performance Security from the Effective Date 
until the end of the Concession Period, which shall be 
in an amount of [¢]; 


(d) the Handback Security from the date of 
determination of the Handback Amount until the end 
of the Concession Agreement or one (1) year from 
the Termination Date (as the case may be), which 
shall be in an amount of [¢]. 


Each Security shall be: 
(a) ina form agreed between the Parties; 


(b) a first-demand, autonomous, irrevocable and 
unconditional guarantee or letter of credit issued by a 
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23.8 


Financing 


Direct Agreement 


reputable financial institution having a credit rating in 
respect of its long-term debt from Standard & Poor's 
of not less than [A+] or its equivalent by another 
rating agency of international reputation; 


(c) in the amount set forth in the Agreement for that 
Security; and 


(d) naming the Grantor as the direct beneficiary. 


Failure to renew any Security at least [five (5) days] before 
its expiry date shall allow the Grantor to draw on such 
Security for its full amount. 


The Concessionaire shall be responsible for the full 
financing of all Project costs required for the development 
and implementation of the Project at its own cost and risk. 


The Concessionaire: 


(a) shall make reasonable efforts to comply with the 
Business Plan; and 


(b) [undertakes to comply at all times with the Debt-to- 
Equity Ratio. ] 


The Concessionaire shall procure that the terms of the 
Financing Documents are: 


(a) consistent with those of an arm's length transaction 
and in accordance with market practice at the time; 
and 


(b) not inconsistent with the provisions of the 
Agreement. 


The Concessionaire shall provide to the Grantor drafts of 
Financing Documents within a reasonable period prior to 
Financial Close and shall take into account the comments 
made by the Grantor (acting reasonably, with diligence and 
to the extent such comments are relevant to actual or 
contingent financial liabilities of the Grantor under this 
Agreement and/or pertain to the consistency of the 
Financing Documents with this Agreement) in relation to 
those draft Financing Documents. 


The Grantor and the Concessionaire shall enter into good 
faith negotiations with the Lenders with a view to executing 
and delivering a direct agreement on terms that are 
customarily provided in such agreements in use in the 
international project finance market and shall include, 
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Financial Model 


Refinancing 


Tax 


among others, the following provisions in terms satisfactory 
to the Lenders and the Grantor: 


(a) the Lenders shall be granted customary cure and 
step-in rights; and 


(b) the Grantor shall acknowledge and consent to 
security interests being granted in favour of the 
Lenders, 


(the “Direct Agreement”). 


The Concessionaire shall have provided no later than the 
Signing Date the Financial Model to the Grantor (for the 
Grantor to hold on its own behalf) in the format required as 
per the Agreement . 


The Concessionaire shall submit to the Grantor each 
Financial Model as may be revised from time to time 
pursuant to the Agreement (and any reference to the 
Financial Model herein shall be a reference to the then- 
current Financia Model). 


Any revisions to the Financial Model shall reflect, be 
consistent with and be made only in accordance with the 
provisions of the Agreement. 


The Grantor shall have the right to inspect and audit the 
Financial Model at its own cost at all reasonable times. 


The Concessionaire shall provide the Grantor, at any time, 
without delay and free of charge, all details of any 
Refinancing, and justification of the assumptions on which 
it is based and any background material available to the 
Concessionaire. 


Without prejudice to the foregoing, the Concessionaire shall 
not proceed to any Refinancing without the prior written 
consent of the Grantor (save for certain pre-approved 
Refinancings on terms to be further set out in the 
Agreement). 


The Grantor shall be entitled to receive a [50%] share of 
any Refinancing Gain arising from any approved Qualifying 
Refinancing. 


The Concessionaire shall be solely responsible and liable for 
the payment of, and undertakes that it will pay, or ensure 
the payment of, all taxes assessed pursuant to Applicable 
Laws on the Concessionaire and its employees in relation to 
the Works and/or Airport Services, or as otherwise may be 
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assessed as a consequence of the performance by the 
Concessionaire of its obligations under the Agreement. The 
Concessionaire shall defend, indemnify and hold harmless 
the Grantor from and against any liability for payment of 
such taxes. 


24. CONCESSIONAIRE’S EQUITY STRUCTURE 


24.1 No change in 
allocation 


24.2 Initial 
Shareholder 
Lock-in 


The Concessionaire shall procure that the Sponsor shall 
not, unless with the prior written consent of the Grantor: 


(a) transfer or otherwise dispose of any Equity to a third 
party; 


(b) decide or approve any Equity issuance or increase of 
the benefit of a third party; or 


(c) otherwise do or allow anything which would result in 
the Sponsor ceasing to hold 100% of the shares and 
voting rights (whether directly or indirectly) in the 
Concessionaire, 


until the date falling two (2) years after Works Completion 
Date. 


In addition, the Concessionaire shall procure that the 
Sponsor retains Control of the Concessionaire until the end 
of the Concession Period, unless otherwise agreed by the 
Grantor. 


26. SUPERVENING EVENTS 


Force Majeure 


A “Force Majeure Event” means any event or 
circumstance (or a combination of events” or 
circumstances): 


(a) beyond the reasonable control (whether direct or 
indirect) of the Party affected by such event, 
circumstance or combination of events” or 
circumstances (the “Affected Party”); 


(b) which was not foreseeable or, if foreseeable, could 
not have been prevented or avoided or overcome by 
the Affected Party acting in accordance with Good 
Industry Practice having taken all reasonable 
precautions, due care and reasonable alternative 
measures in order to avoid the effect of such event 
on such Affected Party’s ability to perform its 
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obligations under the Agreement and to mitigate the 
consequences of such circumstances; 


which prevents the performance by the Affected 
Party of its obligations under the Agreement or 
renders performance so impractical as reasonably to 
be considered impossible in the circumstances; and 


which is not the direct result of a breach by the 
Affected Party of the Agreement or, in respect of the 
Concessionaire, of the Direct Agreement or any other 
Project Document to which it is a party. 


Force Majeure Events include but are not limited to the 
following circumstances, provided that they meet the 
criteria spelled out in the definition of a Force Majeure 
Event above: 


(a) 


lightning, fire, earthquake, tsunami, flood, drought, 
storm or other unusual or extreme adverse weather, 
cyclone, typhoon, volcanic eruption, marine gas 
explosions, meteorites or tornado; 


explosion, radioactive or chemical contamination 
(other than a fire, explosion, radioactive or chemical 
contamination caused by the negligence of the 
Concessionaire, its sub-contractors, suppliers or 
vendors); 


epidemic or plague; 


strikes, works to rule or go-slows that extend beyond 
the Airport, are widespread or nationwide; 


aircraft collisions or other accidents; or 


political events that occur outside Kenya and do not 
directly involve Kenya, provided that they affect the 
Project and persist during at least fourteen (14) 
consecutive days, including any act of war (whether 
declared or undeclared), invasion, armed conflict or 
act of foreign enemy, blockade, embargo, revolution, 
riot, insurrection, or act of terrorism. 


The following events shall not constitute Force Majeure 
Events: 


(a) 


any (i) negligence or intentional action, errors or 
omissions, (ii) failure to comply with Applicable Law 
or (iii) breach of or default under this Agreement or 
the Project Documents by the Concessionaire, its sub- 
contractors, vendors or suppliers and its Affiliates or 
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agents or employees; 


(b) strikes and labour actions that only affect the 
Concessionaire’s or any sub-contractor’s employees; 


(c) | shortage of labour or supply; or 


(d) economic hardship of the Affected Party or changes 
in market conditions. 


The Affected Party shall give written notice to the other 
Party in writing of the occurrence of the Force Majeure 
Event as soon as the same arises or aS soon as reasonably 
practicable and in any event within five (5) Business Days 
after the Affected Party knew, or ought reasonably to have 
known, of its occurrence and the adverse effect it has or is 
likely to have on the performance of its obligations under 
the Agreement. 


The Affected Party shall be excused from performance and 
shall not be construed to be in default in respect of the 
Agreement for so long as, and to the extent that, such 
failure to perform is due to a Force Majeure Event. Such 
excuse from performance shall be limited to the period of 
time during which performance is hindered as a result of 
the Force Majeure Event and to the obligations which 
cannot be performed as a result of the Force Majeure 
Event. 


However, a Force Majeure Event shall not excuse the non- 
performance by the Affected Party of any obligation to 
make any payment to the other Party which became due 
and payable prior to such Force Majeure Event and shall 
not prevent the finding of a breach in relation to such non- 
performance. Where a Force Majeure Event affects or is 
likely to affect any Party's ability to make payments, such 
Party must use reasonable endeavours to effect payment 
through means alternative to those commonly used. 


The Affected Party shall have the duty to make all 
reasonable efforts to mitigate the effects of the Force 
Majeure Event on the performance of its obligations under 
the Agreement. 


The Affected Party shall be entitled to an extension of time 
for the performance of any obligation by a period of time 
equivalent to the number of days during which the relevant 
performance was affected by the Force Majeure Event. 
Such extension shall be mutually agreed by the Parties, 
being provided that if no agreement on such extension is 
found within thirty (30) Business Days of the end of a Force 
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Material Adverse 
Government 
Action 


Majeure Event, then any Party may submit the matter to 
determination by an Independent Expert in accordance 
with the Agreement. 


Upon occurrence of a Force Majeure Event, the Parties shall 
bear their respective costs and neither Party shall be 
required to pay to the other Party any costs arising out of 
any such Force Majeure Event. 


Neither Party shall be liable in any manner whatsoever to 
the other Party in respect of any loss, damage, cost, 
expense, claims, demands and proceedings relating to or 
arising out of occurrence or existence of any Force Majeure 
Event or exercise of any right pursuant to this Sector. 


Either Party will have the right to terminate the Agreement 
in the following circumstances: 


— 


a) the completion of the Works or the performance of 
the Airport Services is substantially prevented, 
hindered or delayed for more than six (6) consecutive 
months on account of one or more Force Majeure 
Events; or 


(b) any Force Majeure Event occurs, the effects of which 
clearly and unambiguously will substantially prevent 
or delay the completion of the Works or the 
performance of the Airport Services for a continuous 
period of at least six (6) months, 


(each a “Prolonged Force Majeure Event”). 


A "Material Adverse Government Action" shall mean 
any act or omission by any Government Entity in Kenya 
which occurs after the Signing Date, which has a material 
adverse effect on (i) the ability of the Concessionaire to 
exercise or perform any of its material rights and 
obligations under the Agreement, and/or (ii) the costs or 
the profits of such performance, and provided that such 
event shall be limited to the following circumstances only: 


(a) acts of war (whether declared or not), invasion and 
armed conflict, acts of foreign enemies or embargo, 
in each case occurring within or directly caused by 
the Republic of Kenya; 


(b) acts of rebellion, riot and civil commotion, acts or 
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campaigns of terrorism, or sabotage of a political 
nature, in each case occurring within or directly 
caused by the Republic of Kenya; 


(c) failure of any Government Entity to grant to the 
Concessionaire or renew any Permit that is required 
for the purposes of the Concessionaire’s proper 
performance of its obligations and enforcement of its 
rights under this PPP Agreement, where: 


(i) to the extent that Applicable Law provides for a 
specific timeframe within which such Permit 
should be granted or renewed by the relevant 
Government Entity, such failure persists for 
sixty (60) days or more starting from the date 
on which such Permit should have been granted 
or renewed in accordance with Applicable Law; 
or, 


(ii) in any other cases, such failure persists for 
ninety (90) days or more starting from the date 
of Concessionaire’s application for such Permit, 


(d) except where such _ failure results from the 
Concessionaire’s non-compliance with Applicable 
Law; 


(e) the construction of a new airport to provide 
commercial passengers services within a 100- 
kilometre radius of the Airport Site; or 


(f) expropriation, requisition, confiscation or 
nationalization of the Airport or any part thereof of 
material importance, or any act or omission or any 
series of acts or omissions by a Government Entity 
directly resulting in the effective loss of the 
Concessionaire's material assets or rights under this 
Agreement, but excluding: 


(i) any consequence of a Concessionaire Event of 
Default; 


(ii) any action taken by the Grantor pursuant to the 
Grantor’s step-in rights under the Agreement; or 


(iii) termination by the Grantor due to Prolonged 
Force Majeure Event or a Concessionaire Event of 
Default. 


If a Material Adverse Government Action occurs, the 


Concessionaire shall be entitled to (i) Compensation for 
additional costs incurred and/or loss of revenues suffered 
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Change in Law 


as a direct result thereof in accordance with and subject to 
the terms of Section below and (ii) to the extent it is 
prevented from performing any of its obligations under the 
Agreement as aé_ result of such Material Adverse 
Government Action, be relieved from the performance of 
such obligations for as long as the Material Adverse 
Government Action persists. 


If a Material Adverse Government Action has occurred and 
is continuing, either Party may terminate the Agreement if 
such Material Adverse Government Action prevents a Party 
from performing substantially all of its obligations under 
the Agreement for a period of [six (6)] consecutive months 
(“Prolonged Material Adverse Government Action”). 


means any of the following events occurring after the 
Reference Date, with which the Concessionaire is legally 
obliged or required by the Grantor to comply: 


(a) the enactment of any new Applicable Law; 


(b) the repeal, modification or re-enactment of any 
existing Applicable Law; 


(c) a change in the interpretation or application of any 
Applicable Law as a result of a binding and definitive 
decision of a court of a competent jurisdiction; or 


(d) the imposition by any Government Entity of any 
material condition in connection with the issuance, 
renewal or modification, or the revocation or non- 
renewal of any Permit; 


but excluding: 


(e) the performance or exercise by any Government 
Entity of any function or discretion pursuant to any of 
its functions under Applicable Law; 


(f) any change in or new Applicable Law for the purpose 
of complying with any international obligations or 
undertakings of the Gok related to airport operations 
and/or air transport including under the Chicago 
Convention or any annex thereto and = any 
international air service agreement; and 


(g) a change in Applicable Law which was not in force at 
the Reference Date but which (i) had been published 
in the Kenya Gazette by way of bill, draft bill or draft 
statutory instrument or _ otherwise _ specifically 
referred to prior to the Reference Date, (ii) is 
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Compensation 
Events 


contained or referred to in the Agreement or any 
other Project Document, (iii) a party experienced and 
competent in the performance of activities similar to 
the Project would have reasonably foreseen or 
anticipated prior to the Reference Date. 


The Concessionaire shall be entitled to compensation for 
additional costs incurred and/or loss of revenues suffered 
as a direct result of a Change in Law to the extent such 
Change in Law that applies specifically to: 


(a) the airport sector in Kenya; 


(b) activities being carried out at the Airport Site in 
accordance with the Agreement; or 


(c) the Concessionaire or its subcontractors acting in 
relation to this Project (but which does not otherwise 
have general application in Kenya), 


(a "Qualifying Change in Law'"). 


The Concessionaire shall be required to comply at all times 
with Applicable Laws and shall only be relieved from 
performing its obligations to the extent a Change in Law 
causes the performance of such obligation to become 
unlawful or impossible. 


The Grantor shall be entitled to receive a [50%] share of 
any gain arising from any reduction in the Concessionaire’s 
costs of performing its obligations and/or increase in the 
Concessionaire’s revenues attributable to a Change in Law, 
on terms to be further set out in the Agreement. 


The Concessionaire will be entitled to claim compensation 
for additional costs incurred and/or loss of revenues 
suffered (as the case may be) solely as a direct result of 
any of the following events, the list of which is limitative 
(each a "Compensation Event"): 


(a) a Material Adverse Government Action; 

(b) a Qualifying Change in Law; 

(c) material breach by the Grantor of the Agreement, 
provided such breach has not arisen due to the fault, 


negligence or breach of the Concessionaire; 


(d) unlawful act, wilful misconduct or gross negligence of 
the Grantor when acting in respect of the Project; 


(e) a Pre-Existing Environmental Condition on the Airport 


30'55 


Site for which the Concessionaire is required to 
perform Remediation Works in accordance with 
Section above; 


the discovery of Antiquities on the Airport Site which 
the Concessionaire is required to deal with in 
accordance with Section above, to the extent such 
Antiquities (i) had not been disclosed in the Disclosed 
Data or (ii) could not have been reasonably foreseen 
as at the Reference Date by an _ experienced 
international engineering and construction contractor 
acting in accordance with Good Industry Practice in 
performing its own Site investigations in a competent 
manner before the Reference Date; or 


claims by third parties disputing the Grantor’s right to 
grant the Agreement [or Lease] to the Concessionaire 
over the Airport Site or any material portion thereof, 
which result in the Project Company being prevented 
or materially restricted from enjoying the Airport Site 
or a material portion thereof for the purposes of 
carrying out the Project. 


The Agreement will set out detailed provisions regarding 
the mechanism for notices of claims and compensation 
calculation in respect of Compensation Events, it being 
understood that any compensation shall be determined 
accordance with the following general principles which will 
be reflected in the Agreement: 


(a) 


the compensation amount shall be reasonable and 
calculated in a manner that is transparent, and such 
that the Concessionaire is in a no better and no 
worse position than it would have been had the 
Compensation Event not occurred, provided however 
that the additional costs incurred and/or the loss of 
revenues suffered as a result of the Compensation 
Event exceed reasonable materiality threshold(s) to 
be agreed upon in the Agreement; 


the Grantor is to receive value for money as a result 
of any Compensation Event; 


appropriate regard shall be given to the value of 
money over time; 


all information necessary for the determination of the 
compensation to which the Concessionaire is entitled 
shall be made available by the Concessionaire on an 
open book basis in order to enable the Grantor to 
make an accurate assessment of actual costs and/or 
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Variation 


savings (as the case may be); 


(e) margins may not be charged on additional costs 
incurred unless permitted under the Agreement and 
at pre-agreed rates that shall be reasonable; 


(f) at no time shall any amount be counted twice, such 
that any Party receiving compensation is either 
compensated for the same loss twice or receives a 
financial gain which is contrary to the intention of the 
Agreement; 


(g) any indirect cost shall be disregarded; 


(h) calculation will take into account any insurances 
proceeds received by the Concessionaire as a result 
of a Compensation Event; 


(i) the Concessionaire will not be entitled to 
compensation for any costs or losses to the extent 
that they could have been avoided or mitigated if it 
had used its reasonable endeavours to mitigate those 
costs and losses; and 


(j) the form of compensation shall be determined by the 
Grantor in consultation with the Concessionaire and 
may be in the form of (i) one-off or instalment 
payments by the Grantor, (ii) reduction in the 
Concession Fee, (iii) an increase in Airport Charges 
and/or (iv) any other amendment to the Agreement. 


To the extent permitted by Applicable Law, the Grantor 
shall have the right to request and subsequently to order 
the Concessionaire from time to time during the 
Concession Period to make any change, modification, 
addition or deletion to, in or from the Works and/or Airport 
Services (a “Variation”). The Concessionaire shall not 
proceed with any Variation unless and until the Grantor 
issues a Variation order. 


The Concessionaire may from time to time during its 
performance of the Agreement propose to the Grantor any 
Variation which the Concessionaire considers necessary or 
desirable to improve the quality, efficiency or safety of the 
Works and/or Airport Services. The Grantor may at its 
discretion approve or reject any Variation proposed by the 
Concessionaire. 


Customary variation procedure shall be included in the 
Agreement. 
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28. EVENT OF DEFAULT - STEP-IN 


Concessionaire A “Concessionaire Event of Default” shall mean one of 
Event of Default the following events: 


(a) 


the Concessionaire fails to achieve the Works 
Completion Date in respect of Works as per the 
Works Programme on or before the date which falls 
[one hundred and eighty (180) days] after the 
relevant Scheduled Works Completion Date for such 
Works; 


the Concessionaire abandons the Project (i) for a 
continued period of 40 days in respect of its 
obligations to design, construct and complete any 
Works and (ii) for a continued period of 10 days in 
respect of its obligations to operate and maintain the 
Airport; 


failure by the Concessionaire to make any payment 
due to the Grantor under the Agreement within 
[thirty (30)] days after it has become due and 
payable, 


the Concessionaire fails to comply with the terms of 
the Escrow Account Agreement and fails to cure such 
failure within thirty (30) days of receiving notice from 
the Grantor requiring it to do so; 


the annual cap on any liquidated damages due and 
payable in respect of compliance with Performance 
Criteria is reached in two (2) consecutive Concession 
Years; 


the Concessionaire fails to maintain or replenish any 
Security in accordance with the Agreement and fails 
to cure such failure within thirty (30) days of 
receiving notice from the Grantor requiring it to do 
SO; 


the Concessionaire fails to take out and maintain any 
insurance it is obliged to take out and maintain under 
the Agreement and fails to cure such failure within 
thirty (30) days of receiving notice from the Grantor 
requiring it to do so; 


the Concessionaire fails to obtain or maintain the 
required Permits and fails to cure such failure within 
thirty (30) days of receiving notice from the Grantor 
requiring it to do so; 
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Grantor Event of 
Default 


(o) 


the Concessionaire engages in fraud, collusion, 
corrupt practice, misleading or deceptive conduct or 
any other breach of ethical rules to be further defined 
in the Agreement; 


any representation or warranty given by the 
Concessionaire is found to be materially incorrect or 
misleading; 


the Concessionaire enters into or implements any 
Refinancing without the prior written consent of the 
Grantor; 


any change in the direct or indirect shareholding of 
the Concessionaire in breach of Section 21.; 


insolvency, dissolution and/or liquidation of the 
Concessionaire (or of the  Concessionaire’s 
shareholders, sponsors or contractors, to the extent 
that the same has or is likely to have a Material 
Adverse Effect); 


the Concessionaire: 


(i) commits any material breach or default under 
the Agreement which material breach or default 
has continued unremedied for sixty (60) days or 
more after delivery of notice of such breach or 
default by the Grantor to the Concessionaire; 


(ii) © commits a material breach under any Financing 
Agreement, which has_ resulted in the 
acceleration of the reimbursement of the debt 
under the Financing Agreements; or 


(iii) commits a material breach under any other 
material agreement entered into by the 
Concessionaire in connection with the Project, 
which material breach or default has continued 
unremedied for sixty (60) days or more, to the 
extent that the same has or is likely to have a 
Material Adverse Effect; 


An “Grantor Event of Default” means any material 
breach or default by the Grantor under the Agreement 
which has a Material Adverse Effect on the ability of the 
Concessionaire to perform its obligations under the 
Agreement for a continuous period of [sixty (60) days] 
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Grantor’s Right of 
Step-in 


following the date of a notice by the Concessionaire 
demanding remedy thereof. 


If the Grantor reasonably believes that it needs to take 
action: 


(a) because the traffic at the Airport is materially 
disrupted as a result of any event or circumstances 
directly affecting the Airport and the Concessionaire 
is unable or unwilling for any reason to resolve the 
disruption promptly; or 


(b) because members of the public are unable to use the 
Airport or its facilities safely and the Concessionaire 
is unable or unwilling for any reason to resolve the 
problem promptly; or 


(c) because the Concessionaire ceases to operate the 
Airport for a period of forty-eight (48) consecutive 
hours other than due to a Force Majeure Event; and 


(d) without prejudice to Section , there is a material 
threat to national security and/or defence in Kenya, 
the occurrence of a state of war or any military 
conflict, or there is declared a state of Emergency or 
any other national emergency occurs (whether 
involving hostilities or not), 


the Grantor will have the right to take over the operation of 
all or part of the Airport (the “Grantor Step-In Right”), on 
terms to be further set out in the Agreement. 


30. 


TERMINATION 


Expiry of the 
Agreement 


Early Termination 
by the Grantor 


The Agreement shall terminate on expiry of the Concession 
Period, unless terminated early or extended in accordance 
with the provisions of the Agreement. 


The Grantor shall have the right to terminate the 
Agreement based on: 


(a) reasons of public interest; or 


(b) a Concessionaire Event of Default as provided under 
Section ; or 


(c) a Prolonged Force Majeure Event as provided under 
Section ; or 


(d) a Prolonged Material Adverse Government Action as 
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Early Termination 
by the 
Concessionaire 


Termination 


provided under Section . 


The Concessionaire shall have the right to terminate the 
Agreement based on: 


(a) an Grantor Event of Default as provided under 
Section ; or 


(b) a Prolonged Force Majeure Event as provided under 
Section ; or 


(c) a Prolonged Material Adverse Government Action as 
provided under Section . 


Any Party entitled to terminate the Agreement in 


Procedure accordance with Sections and and wishing to do so shall 
issue a notice to the other Party informing it of its intention 
to terminate the Agreement and stating the grounds for 
termination (the “Termination Notice”). 

32. EARLY TERMINATION PAYMENT 
General/ In this Section the following terms have the following 
Definitions meanings: 


"Calculation Date" means the Termination Date. 


"Compensation Payment Date" means the date on 
which the Termination Payment falls due in accordance 
with this Section. 


"Deferred Equity Amounts" means, on_ the 
Compensation Payment Date, any amount of unfunded 
Equity that has been committed to the Concessionaire as at 
Financial Close. 


“Equity Return" means, in respect of each remaining 
Concession Year that occurs (in whole or in part) after the 
Termination Date, the net present value of the Net Cash 
Flow to Equity forecasted in the Financial Model (current as 
at the Termination Date), each amount discounted back at 
the Base Case Equity IRR from the date it is shown to be 
available or payable in the Financial Model to the 
Termination Date. 


"Initial Equity" means, as of the Termination Date, the 
initial Equity Contribution received by the Concessionaire in 
accordance with the Shareholder Funding Agreements 
approved by the Grantor before the Effective Date, plus 
any such other Equity Contributions approved by the 
Grantor prior to the date of the Termination Notice, 
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expressed in USD. 


"Insurance Proceeds" means all proceeds from 
Insurances paid or payable to the Concessionaire or the 
Lenders (or that should have been payable to the 
Concessionaire or the Lenders except for a failure of the 
Concessionaire to take out or maintain such Insurance in 
accordance with the terms of the Agreement). 


"New Tender Costs" means the reasonable and proper 
costs incurred/to be incurred and/or reasonably expected to 
be incurred by the Grantor in carrying out a new award 
procedure, which shall in any event not exceed a 
reasonable cap to be agreed in the Agreement. 


"Outstanding Senior Debt" means the sum of: 


(a) total amount outstanding, if any, as of the date of 
termination to the Lenders under any Financing 
Documents and interest (including default interest) 
thereon; plus 


(b) any winding-up costs, prepayment charges, costs of 
terminating any hedging arrangements or other 
breakage costs payable by the Concessionaire to the 
Lenders by reason of the occurrence of the 
Termination Date in accordance with the Financing 
Documents, subject to the Lenders and_ the 
Concessionaire mitigating all such costs to the extent 
reasonably possible; 


but excluding any amounts resulting from any 
Refinancing which had not been approved by the 
Grantor or from Financing Agreement not provided to 
the Grantor in accordance with the Agreement; 


less (and to the extent not already applied in payment of, 
or deducted from, amounts referred to in paragraphs (a) to 
(b) (inclusive) above) the following: 


(c) all credit balances held on any bank accounts held by 
or on behalf of the Concessionaire on the Termination 
Date which are available for application in or towards 
discharge of the amounts referred to in (a) and (b) 
above on the Termination Date of the Agreement; 


(d) all amounts payable by the Lenders or the hedging 
counterparty to the Concessionaire as a result of a 
repayment of amounts outstanding under the 
Financing Documents; and 


(e) without double counting, all other amount received 
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Termination for 
Concessionaire 
Event of Default 


by the Lenders on or after the Termination Date and 
before the date on which compensation is payable by 
the Grantor to the Concessionaire as a result of 
enforcing any other rights that they may have. 


Notwithstanding the foregoing, no accrued interest 
shall be paid by the Grantor for any interest that 
accrued under the Financing Documents or other 
loan agreements from and after an Concessionaire 
Event of Default thereunder, unless such default 
results from a breach by the Grantor under this 
Agreement or a Force Majeure Event. 


"Redundancy Payments" means the payment of all 
wages earned, accrued unused vacation time and any 
other payments due to the Concessionaire’s employees as 
a direct result of the termination of the Agreement in 
accordance with Applicable Law (to the extent paid by the 
Concessionaire to those employees). 


"Subcontractors Break Costs" means = amounts 
reasonably and properly incurred by the Concessionaire 
and payable to its direct EPC and O&M contractors (other 
than Affiliates of the Concessionaire) as a direct result of 
the termination of this Agreement, to the extent the 
Concessionaire had used its best endeavours to minimise 
such costs and to the extent the Grantor is unable to 
exercise its rights under any agreement to take novation of 
such agreements; 


"Transfer Costs" means any stamp duties, transfer taxes 
and registration fees payable by the Concessionaire under 
Applicable Law as a result of the handback of the Airport to 
the Grantor. 


If the Grantor terminates the Agreement in the event of a 
Concessionaire Event of Default, the Concessionaire shall 
be entitled to the compensation amount equal to: 


(a) one hundred cent (100%) of the Outstanding Senior 
Debt 


(b) the New Tender Costs; 
(c) the Deferred Equity Amounts; and 


(d) Insurance Proceeds (excluding proceeds of third party 
liability insurance payable to or for the account of a 
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Termination 


third party). 


for If the Concessionaire terminates the Agreement in the 


Grantor Event of event of an Grantor Event of Default, or if either Party 
terminates the PPP Agreement in the event of a Prolonged 
Material Adverse Government Action, or if the Grantor 
terminates the PPP Agreement for public policy reasons, 
the Concessionaire shall be entitled to the compensation 
amount equal to the sum of the following: 


Default, 
Prolonged 
Material Adverse 
Government 
Action or 
public 
reasons 


for 
policy 


Termination for 
Prolonged Force 
Majeure Event 


(a) 


(b) 


— 
(a) 
~ 


one hundred percent (100%) of Outstanding Senior 
Debt; 


an amount equal to one hundred percent (100%) of 
the Initial Equity [depreciated to the Termination 
Date on a straight line basis over the Concession 
Period / less any Distributions paid by the 
Concessionaire up to the Termination Date]; and 


the Equity Return over the earlier of (i) the normal 
term of the Concession Period had the termination of 
the Agreement not occurred or (ii) [*] years from the 
Termination Date; 

the Redundancy Payments; 


the Subcontractors Break Costs; and 


any Transfer Costs, 


the Deferred Equity Amounts; and 


Insurance Proceeds (excluding proceeds of third party 
liability insurance payable to or for the account of a 
third party). 


If the Agreement is terminated by either Party as a result of 
a Prolonged Force Majeure Event, the Concessionaire shall 
be entitled to the compensation amount equal to the 
aggregate sum of the following: 


(a) 


(b) 


one hundred percent (100%) of Outstanding Senior 
Debt, if any; 


an amount equal to fifty per cent (50%) of the Initial 
Equity [depreciated to the Termination Date on a 
straight line basis over the Concession Period / less 
any Distributions paid by the Concessionaire up to 
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the Termination Date]; and 
(c) the Redundancy Payments; 


(d) the Subcontractors Break Costs; and 


(e) the Deferred Equity Amounts; and 


(f) Insurance Proceeds (excluding proceeds that are 
being held to be applied to repairing or rebuilding the 
Concession Assets or of third party liability insurance 
payable to or for the account of a third party). 


34. 


HANDOVER 


Handover 
Procedure 


The Agreement will include detailed provisions on the 
handover procedure. 


35. 


RELATIONS WITH THIRD PARTIES 


35.1 


35.2 


Liability 


with From the Commencement Date, the Concessionaire will 


respect to third provide the Airport Services and operate the Airport 


parties 


Indemnity 


Business at its own cost and risk without recourse to the 
Grantor (save where expressly specified otherwise in the 
Agreement). The Concessionaire will accordingly hold the 
Grantor fully protected and indemnified in respect of all 
losses, liabilities, costs, charges, expenses, actions, 
proceedings, claims or demands incurred by or made upon 
the Grantor in connection with any death or personal injury 
(except to the extent that the Grantor causes or 
contributes to any death or personal injury), loss or damage 
suffered by the Concessionaire or any third party in 
consequence (directly or indirectly) of the operation and 
development of the Airport by the Concessionaire, the 
carrying out of the Works, the provision of the Airport 
Services or the conduct of the Airport Business, in each 
case from the Signing Date and during the Concession 
Period (including the infringement, disturbance’ or 
destruction of any right, easement or privilege, nuisance 
and every other liability arising, directly or indirectly, out of 
any defect in or the condition or use of the Airport Site (or 
any buildings or structures thereon or thereunder) or 
anything done or omitted to be done thereon). 


The Concessionaire shall indemnify and keep indemnified 
the Grantor in respect of all losses, liabilities, costs and 
expenses suffered or incurred by the Grantor (other than 
the Grantor’s own consequential losses) arising out of or in 
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connection with: 


(a) the occurrence of any Concessionaire Event of 
Default and/or any resulting termination of the 
Agreement; and/or 


(b) any breach by the Concessionaire of any obligation 
on its part under the Agreement or any other Project 
Document. 


The Grantor shall indemnify and keep indemnified the 
Concessionaire against any liabilities or claims arising from: 


(a) Death or personal injury to any person ; or 

(b) |Loss or damage to property of any third party, 

which may arise directly out of or in consequence of any 
act or omission or negligence in connection with the 
performance or breach by the Owner of its obligations 


under the Agreement. 


The Agreement will include standard provisions regarding 
conduct of claims. 


37. DISPUTE RESOLUTION 


Dispute 
Resolution 


If a dispute arises, the Parties shall meet together 
promptly, at the request of any Party, in an effort to 
resolve such dispute by discussion between them. 


Where the Parties are unable, within [thirty (30) days] of 
raising a Dispute, to reach an agreement on such Dispute 
and provided such Dispute relates to any matters of fact of 
a financial, technical, engineering, operational or 
environmental nature, including factual determination of a 
matter of fact of technical, engineering, operational or 
environmental nature relating to the existence, nature and 
consequences of a Force Majeure Event, of an Event of 
Default (but excluding any legal aspects of the same) or 
the remedy of defaults and termination procedures, any 
Party may ask for the matter to be referred to an 
independent technical expert to be appointed in 
accordance with the terms set out in the Agreement. 


The decision of the technical expert shall be binding upon 
the Parties (Save in case of manifest factual error or fraud). 


The costs of the expert and associated expenses shall be 
borne equally by the Parties save where specified 
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Arbitration 


otherwise in the Agreement. 


All disputes not otherwise settled in accordance with 
Section above will be submitted to international 
arbitration in accordance with [*] rules. 


Seat of arbitration shall be [e¢]. 
Proceedings shall be conducted in the English language 


and hearings shall be held in either of the following 
venues: [¢]. 


39. 


GOVERNING LAW 


Governing Law 


The Agreement shall be governed by the laws of Kenya. 
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APPENDIX 1. DEFINITIONS 


Capitalized terms have the meaning set below: 


Access Charges means the charges payable for the provision of certain 
ancillary services (namely, the ramp handling services, 
the cargo operation services and the fuel services) as 
further defined in the Agreement. 


Aeronautical Revenues means all revenues that result from the collection of 
Airport Charges. 


Affiliate means, in respect of any person (legal or natural), any 
entity by which that person is Controlled or which is 
Controlled by that person, or any entity which is 
Controlled by any Affiliate of that person. 


Agreement means the concession agreement to be entered into 
between the Parties with respect to the Project. 


Airport means the Jomo Kenyatta International Airport. 
Airport Business means the business of developing, designing, 
constructing, upgrading, financing, managing, 


operating and maintaining the Airport and providing 
the Airport Services. 


Airport Charges means all fees and charges levied by _ the 
Concessionaire upon airlines or passengers related to 
landing, taking off and parking of aircraft, comprising 
landing fees, aircraft parking fees, boarding bridge 
charges, passenger service charges and passenger 
security charges, and any other fees or charges as 
listed in APPENDIX 6., but excluding ancillary services, 
as further defined in the Agreement. 


Airport Forum means the consultation forums’ with relevant 
stakeholders to be formed in accordance with 
APPENDIX 10.. 

Airport Master Plan means the document presenting a vision of how the 


ultimate conceptual development potential of the 
Airport could be realised, in consistency with air traffic 
type and demand, economic, social and environmental 
factors, including: 


(a) a physical representation of the Airport's long-term 
capital investment / business plan; and 


(b) an indication of how capacity enhancement should 
proceed over the short (0-10 years), medium (10- 
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Airport Services 


Antiquities 


Applicable Law 


Base Case Equity IRR 
Compensation Event 
Completion Certificate 


Concession Assets 


Concession Fee 


Concession Period 


Concessionaire 


Concessionaire Event of 
Default 


Conditions Precedent 


Control 


20 years) and long (20-30+ years) term. 
means the services listed in APPENDIX 2.. 


means all fossils, articles of value or antiquity and 
structures or other remains or things of particular 
geological, historical or archaeological interest or 
having artistic, historic or monetary value according to 
Applicable Law, discovered on the Airport Site in the 
course of the Project. 


in respect of any person, the legislation or subordinate 
legislation (as amended from time to time), all other 
laws, regulations, directives, treaties, conventions, by- 
laws, standards, requirements and orders (including for 
the avoidance of doubt with respect to the protection 
or conservation of the environment, human health, and 
labor aspects), whether national or international, 
legally binding upon such person (which is admissible 
under general principles of law, including relevant 
principles of conflicts of laws) applicable in Kenya. 


means [*] %. 
has the meaning given to this term in Section . 
has the meaning given to this term in Section . 


means at the relevant time, the moveable Property and 
the immoveable property at the Airport Site. 


means the concession fee defined as per Section . 
means a period of thirty (30) years from Effective Date, 
unless terminated earlier in accordance with the 
Agreement. 


has the meaning given to this term in Section . 


has the meaning given to this term in Section . 


means the conditions precedent listed in Section . 


means in relation to any entity: 


(a) holding, whether legally or equitably, a majority 
of the issued shares in that entity; 


(b) having the power, directly or indirectly, to 
exercise, or control the exercise of, a majority of 
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Debt-to-Equity Ratio 
Dimensioning Parameters 
Dimensioning Shortfall 
Direct Agreement 


Effective Date 


Emergency 


Enhancement Plan 
Enhancement Works 


Enhancement Works 
Programme 


Environmental and Social 
Impact Assessment 


Equity 


the voting rights in that entity; 


(c) having the right to appoint or remove the 
majority of the directors of that entity; 


(d) having the right to exercise a dominant influence 
over the management and control of that entity 
under a provision in the constitutional documents 
of the Person, 


in each case whether directly or indirectly, through the 
ownership of voting securities, by contract or 
otherwise, and the term "Controlled" shall be 
construed accordingly. 


[70:30] 

has the meaning given to this term in Section . 

has the meaning given to this term in Section . 

has the meaning given to this term in Section 23.8. 


means the date on which all Conditions Precedent have 
been satisfied. 


means the occurrence of emergencies including but not 
limited to aircraft incident or accident, aircraft full 
emergency, local standby, bomb threat, structural fire, 
weather standby, crowd control covering mitigating 
and weathering their aftermath. 


has the meaning given to this term in Section . 
has the meaning given to this term in Section . 


has the meaning given to this term in Section . 


means an assessment of environmental and social risks 
and impacts, which identifies the Concessionaire’s 
detailed actions for mitigating environmental impacts 
and risks in relation to the Works, the Enhancement 
Works (if applicable) and any other works to be 
developed by the Concessionaire in accordance with 
the Agreement. 


means the capital of the Concessionaire attributed to 
its Shareholders in respect of their investment in the 
Concessionaire (including indebtedness for money 
borrowed by the Concessionaire from a Shareholder or 
any Affiliate of a Shareholder which by its terms is 
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subordinated to any indebtedness for borrowed money 
incurred by the Concessionaire under any Financing 
Agreement). 


Equity Contribution means: 


(a) the consideration in cash or property paid by a 
Shareholder and received by the Concessionaire 
for the issue to that Shareholder of any shares 
(of any description) in the Concessionaire; 


(b) all amounts in cash credited on account, re- 
invested, accumulated, capitalized, or 
transferred to any contributed surplus account, 
reserve or sinking fund of the Concessionaire in 
the interest of a Shareholder; and 


(c) the amount of any loans extended in cash by a 
Shareholder under Shareholder loan agreements 
(aS approved by the Grantor under the 
Agreement) and received by the Concessionaire. 


Equity IRR means the projected blended internal rate of return to 
the Shareholders and any of their Affiliates over the 
entire Concession Period, having regard to Distributions 
made and projected to be made, calculated on a 
nominal basis and post-tax for the Concessionaire and 
pre-tax for the Shareholders. The Equity IRR initially is 
equal to the Base Case Equity IRR. 


Extension Events means a Compensation Event, a Variation or an Grantor 
Event of Default. 


Force Majeure Event has the meaning given to this term in Section . 


Financial Close means the date on which all conditions precedent to 
initial disbursement under the Financing Agreements 
have been fulfilled or waived. 


Financial Model means the financial model prepared and provided by 
the Concessionaire in relation to the Project. 


Financing Agreements means any and all loan agreements, credit agreements, 
notes, bonds, indentures, security agreements, 
mortgages, intercreditor agreements, subordination 
agreements, deeds of trust, hedging agreements, 
insurances (including political risk insurance 
instruments), guarantees, note or bond _ purchase 
agreements, participation agreements and _ other 
documents entered into by the Concessionaire 
(including the Lenders’ Direct Agreement) relating to 
the financing, refinancing or interest rate hedging of 
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the Project provided by any Lender, including any 
modifications, supplements, extensions, renewals and 
replacements of any such financing or refinancing, but 
in each case excluding any Equity. 


JKIA Employees means all employees of the Grantor working at or in 
relation to the Airport and listed in a schedule to the 
Agreement, as may be adjusted up to the 
Commencement Date. 


GoK means Government of Kenya. 
Good Industry Practice means the practices, best practices, methods, 
standards, procedures and recommendations 


conforming to Applicable Law and generally followed in 
the air transport and airport management industry with 
respect to the design, construction, commissioning, 
operation, maintenance and management of airports, 
which can be reasonably expected from a skilled and 
experienced contractor, engineer or operator, as the 
case may be, under the same or similar circumstances, 
which practices, methods, standards and procedures 
shall include International Civil Aviation Organization 
standards and recommended practices for aerodromes, 
relevant International Air Transportation Association 
guidelines and ASTM and_ international standards 
worldwide; 


Government Entities means (i) the GoK, or any ministry, department or 
political or military subdivision thereof, and (ii) (A) any 
court or tribunal or (B) any other governmental entity, 
agency or authority under the direct or indirect control 
of the GoK, or any ministry, department or political 
subdivision thereof, and having jurisdiction under 
Applicable Law over the Concessionaire or its 
contractors, or any independent regulatory authority, in 
each case within Kenya. For the purposes of the 
Agreement the Grantor shall not be considered as a 
Government Entity. 


Grantor as the meaning given to this term in Section . 

Grantor Event of Default has the meaning given to this term in Section . 

Grantor Step-In Right has the meaning given to this term in Section . 

Gross Revenues means, for any Concession Year, or part thereof, the 


sum (as determined in USD in accordance with IFRS) of: 


(a) the aggregate of Aeronautical Revenues 
received or receivable by the Concessionaire; 
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(b) the aggregate Non-Aeronautical Revenues 
received or receivable by the Concessionaire; 


amounts received or receivable from sales and 
services which the Concessionaire would or 
should credit or attribute to the Airport 
Business; 


~~ 


(c 


(d) any insurance proceeds received by the 
Concessionaire, only to the extent that such 
proceeds are in respect of lost gross revenues 
set out under paragraphs (a) or (b) above 
(including under business interruption insurance 
policies) and shall exclude any other insurance 
proceeds (including under property damage 
insurance policies); and 


o 


any and all other revenue of the Concessionaire 
generated by the Airport Business not otherwise 
included in the calculation of aggregate gross 
revenues under sub-clauses (a) to (d) above, 
such as interest earnings and penalties and 
fines assessed to third parties for late payment 
of Aeronautical Revenues and Non-Aeronautical 
Revenues. 


Independent Engineer means the independent engineer appointed in 
accordance with Section . 


Lender means any person (including any __ international 
financing institutions, commercial banks or export 
credit agencies) providing debt financing or refinancing 
or hedging to the Project under the Financing 
Agreements, including any agent, trustee and 
permitted successors, transferees and assigns of such 
person(s), but excluding any Shareholder or Affiliate or 
any other person providing Equity. 


Material Adverse Effect means a material adverse effect on the business, 
condition, liabilities, assets, operations or prospects of 
the Concessionaire or the Airport solely to the extent 
materially frustrating or impairing the Concessionaire’s 
ability to perform, discharge, receive and/or assume its 
obligations, undertakings, rights and benefits ascribed 
to it pursuant to the Agreement. 


Material Adverse Government has the meaning given to this term in Section . 
Action or MAGA 


Material Asset means transferred assets that will be listed in a 
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schedule to the Agreement. 


Material Transferred Contract means transferred contracts that will be listed in a 
schedule to the Agreement. 


Mandatory Works means the works listed in Section 1 of APPENDIX 4.. 


Non-Aeronautical Revenues means all revenues generated by the Concessionaire 
that are not Aeronautical Revenues. 


Permit means any approval, consent, license, permit or other 
authorisation of any kind that is required from any 
Government Entity in accordance with Applicable Law 
in order for the Concessionaire to carry out the Works 
and perform the Airport Services and otherwise to 
perform its obligations under the Agreement. 


Pollution Event means any hazardous waste pits, contaminations with 
hazardous chemical substances, ammunitions or other 
environment risks caused by man, affecting the Airport 


Site. 
Pre-Existing Environmental means any Pollution Event existing prior to the 
Condition Reference Date to the extent such Pollution Event (i) 


was not disclosed in the Disclosed Data or (ii) could not 
have been reasonably foreseen as at the Reference 
Date by an experienced international engineering and 
construction contractor acting in accordance with Good 
Industry in performing its own Site investigations in a 
competent manner before the Reference Date. 


Project means the development, design, financing, expansion, 
construction, management, operation, maintenance 
and hand-over of the Airport in accordance with the 


Agreement. 
Qualifying Change in Law has the meaning given to such term in Section . 
Qualifying Refinancing means any Refinancing that will give rise to a 


Refinancing Gain greater than zero. 


Reference Date means the date that is [seven (7) days] before the 
Signing Date. 
Refinancing means: 
(a) any amendment, variation, novation, 
supplement or replacement of any Financing 
Agreement; 
(b) the grant of any waiver or consent, or the 


exercise of any similar right under any 
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Financing Documents (other than the grant of 
any waiver or consent or the exercise of any 
right which relates to day to day administration 
and supervisory matters); 


(c) the disposition of any rights or interests in, or 
the creation of any rights of participation in 
respect of, the Financing Agreements or the 
creation or granting of any other form of 
benefit or interest in either the Financing 
Agreements or the contracts, revenues or 
assets of the Concessionaire whether by way 
of security or otherwise; or 


(d) any restructuring of capital, which has an 
effect of increasing the extent of projected 
blended rate of return to the Shareholders or 
any of their Affiliates over the entire 
Concession Period; or 


(e) any other arrangement put in place by the 
Concessionaire or another person which has an 
effect which is similar to any of (a) to (d) above 
or which has the effect of limiting the 
Concessionaire's or any  Concessionaire's 
Affiliate's ability to carry out any of (a) to (d) 
above. 


Refinancing Gain means a positive amount equal to (A-B) - C, where: 


A = the Net Present Value of Distributions, (calculated 
as of the estimated date of the Refinancing), as 
projected immediately prior to the Refinancing 
(taking into account the effect of the Refinancing 
and using the Financial Plan as updated (including 
as to the actual past performance of the Project) so 
as to be current immediately prior to the 
Refinancing) to be made to each Shareholder or 
Affiliate over the remaining term of this Agreement 
following the Refinancing. 


B = the Net Present Value of Distributions (calculated 
as of the estimated date of the Refinancing), as 
projected immediately prior to the Refinancing (but 
without taking into account the effect of the 
Refinancing and using the Financial Plan as 
updated (including as to the actual past 
performance of the Project) so as to be current 
immediately prior to the Refinancing) to be made 
to each Shareholder or Affiliate over the remaining 
term of this Agreement following the Refinancing, 
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and 


C = any adjustment required to raise the Pre- 
Refinancing Equity IRR to the Base Case Equity IRR 
(if the Pre-Refinancing Equity IRR is lower than the 
Base Case Equity IRR, the adjustment is calculated 
as the amount that, if received by the 
Concessionaire at the estimated date of the 
Refinancing, would increase the Pre-Refinancing 
Equity IRR to be the same as the Base Case Equity 
IRR). 


Reserved Activities means those functions and_ activities of any 
Government Entity contemplated in Section . 


Reserved Discretion has the meaning given to this term in Section . 
Schedule Works Completion means in respect of each relevant portion of the Works, 
Date the date defined in the Works Programme for 


completion of that portion of the Works, as may be 
revised from time to time in accordance with the 
Agreement. 


Security Services means, without however assuming responsibilities 
entrusted to Government Entities exercising the 
Reserved Activities, those security services 
safeguarding civil aviation against acts of unlawful 
interference, as specified by Applicable Law with 
respect to aviation security in and pertaining to the 
Airport and the Airport Site to be provided by the 
Concessionaire during the Concession Period, under its 
responsibility and at its own cost, including, without 
limitation, (a) in the areas of any terminal area 
comprising and beyond the Passenger screening area, 
including Passenger _ screening, operation of 
checkpoints and access control to restricted areas, (b) 
in the airfield and aircraft movement area, including 
but not limited to aprons, runway and taxiways, [the 
control tower] [Note: to be confirmed], and all support 
areas and utilities, (c) the employee entrances to the 
Airport and cargo entrances to the Airport and (d) in 
the areas of the Airport which are accessible by the 
general public without security passes or relevant and 
valid air carrier boarding passes. 


Shareholder means any shareholder in the equity of the 
Concessionaire including, as of the Signing Date, the 
Sponsor. 

Signing Date has the meaning given to this term in Section . 

Site means the Airport site as set out in APPENDIX 9.. 
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Sponsor 


means [AAHL]. 


Strategic Plan means the strategic plan referred to under Section 


covering development of the Airport over a [*] year 
period to be updated every [five (5) years]. 


Termination Notice has the meaning given to this term in Section . 
Triggered Works means the works listed in Section 2 of APPENDIX 4.. 
Variation has the meaning given to this term in Section . 

Works means the Mandatory Works and the Triggered Works 
to be undertaken by the Concessionaire in accordance 
with the Works Programme. 

Works Completion Date means the date set out in the Completion Certificate as 
being the date on which the Works are completed. 

Works Programme means the construction works programme for the 


Works that will be set out in a schedule to the 
Agreement. 


APPENDIX 2. AIRPORT SERVICES 


The Airport Services shall include the following activities and/or the provision of the 
following facilities and services: 


(a) 


(f) 


the provision of the runway and taxiway system for landing, take-off, taxiing 
and manoeuvring of aircraft, under conditions in compliance with Applicable 
Law; 


the provision of apron space for manoeuvring and parking of aircraft, under 
conditions in compliance with Applicable Law; 


the provision and maintenance of visual aids and airfield accessories such 
as approach and runway lights, taxiways lights, directional signage, runway 
and taxiway markings, apron lighting, security lighting and other lighting 
fixed to the Site relating to the landing, take-off and movement of aircraft 
over, around or on the Site and for general safety and security purposes; 


the provision [(by sub-contractor(s) only)] [Note: to be confirmed by Gok] of 


the ancillary services (namely, the ramp handling services, the cargo 
operation services and the fuel services); 


the provision of infrastructure to attend general aviation aircraft and fixed- 
based operation facilities; 


the provision or the facilitation for the provision of energy for vehicles and 
equipment as necessary to operate the Airport; 
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(t) 


the operation of the passenger terminal buildings and handling and 
processing of passengers and their baggage at all stages within the terminal 
and to or from the aircraft, including the transfer of passengers and their 
baggage (including transfer and transit Passengers) to, from and between 
aircraft, and other modes of transport available at the airport in accordance 
with the latest IATA ADRM Optimum Level of Service; 


the operation and maintenance of passenger boarding and disembarking 
systems, including vehicles to perform remote boarding (operated by the 
concessionaire or by a third party); 


the planning and allocation of check-in desks to airlines to allow for efficient 
use of check-in desks, including the provision of Common User Terminal 
Equipment (CUTE) and Common Use Passenger Processing System; 


the provision and operation of facilities to the relevant Government Entities 
for the provision of the Reserved Services; 


the provision of access and space for the movement of passengers and staff 
to connect with ground transportation within the Site; 


the provision of the Security Services; 
the provision of airport rescue and firefighting services; 


the provision of flight information to passengers through modern 
technological means such as an effective public address system within the 
terminal and adjacent areas, and visual information displays for flights and 
baggage; 


the provision of adequate directional signage in English and Swahili and in 
another language to be previously approved by the Grantor, throughout the 
terminal and in exterior landside areas for the convenience and safety of 
passengers, staff and other users of the Airport; 


the provision of facilities for the physically disabled to be incorporated in 
any Works and maintenance projects, including retrofitting projects; 


provision of car parking facilities for passengers, meeters and greeters, for 
employees at the Airport, for taxis, buses, and for other persons visiting or 
using the Airport; 


the provision of food and beverage facilities to passengers, general public 
and employees at the Airport and other persons visiting the Airport; 


the provision of consumer goods (whether duty paid or, to the extent 
permitted by Applicable Law, duty free) and retail services to passengers 
and staff at the Airport and other persons visiting the Airport; 


the provision of all facilities and services ordinarily provided at the Airport 


prior to Signing Date and such other facilities and services as are ordinarily 
provided and reasonably incidental to the operation of an international 
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airport of the size and with characteristics comparable to the Airport; and 
(u) other services as provided in the Agreement, 


but shall not include any Reserved Services. 


APPENDIX 3. RESERVED SERVICES 

The following services and activities shall be Reserved Services: 

(i) Air navigation services (air traffic services; communication, navigation and surveillance 
services; meteorological services for air navigation; and aeronautical information 
services); 

(ii) Health services; 

(iii) Customs; 

(iv) Immigration; 

(v) Quarantine; 


(vi) Government terminal [Note: name to be confirmed by KAA]. 


(vii) Vehicle checkpoint at the perimeter of the airport site. 


APPENDIX 4. HIGH-LEVEL WORKS PROGRAMME AND SPECIFICATIONS 


1. Mandatory Works 


2. Triggered Works 


APPENDIX 5. [TEMPLATE OF LETTER OF SUPPORT] 


APPENDIX 6. AIRPORT CHARGES AND ACCESS CHARGES 


APPENDIX 7. PERFORMANCE CRITERIA 
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APPENDIX 8. MAINTENANCE PROGRAM 


APPENDIX 9. AIRPORT SITE PLAN 


APPENDIX 10. AIRPORT FORUM 
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